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Black Alumni Network Holds Capitol Hill Affirmative Action Program

E he remedy cannot be re-

moved until the playing
field is level, one side said.
Though racism continues to
exist, African-Americans have
made substantial progress, and
group preferencesare indefen-
sible, stated the other.
The two sides were partici-

pants in a Boston College Law
School Black Alumni Network
(BCBAN) conference titled
“Report Card on Affirmative
Action.” Held on Capitol Hill
in March, the program
brought together prominent

Brian W . Jones,

public eye, and the nation is at
a crossroads regarding the is-
sue; BCBAN believes Boston
College Law School has ex-
celled in its commitment to
diversity; and, as socially con-
scious lawyers, BCBAN mem-
bers want to play a meaningful
role in shaping public policy.

Maze-Rothstein served as
program chairand joined hon-
orary chair Congressman Rob-
ert C. Scott '73 of Virginia in
welcoming alumni and other
attendees to the House of Rep-
resentatives conference room.

b N

what should be done, and what
can be done in the future in
terms of affirmative action.”
Speakers both for and
against affirmative action ad-
dressed the issue as it relates to
contracting, employment,
education, business, and
women. Proponents of affir-
mative action were Barbara
Arnwine of the Lawyers’ Com-
mittee for Civil Rights Under
Law; Dr. Dorothy Height of
the National Council of Ne-
gro Women; Elaine R. Jones,
director-counsel of the

Al

Brian Jones, president of the Center for New Black Leadership, spoke in opposition to affirmative action programs during

the Black Alumni Network’s Washington, DC, conference

panelists who shared their per-
spectives on affirmative action.

According to the Honor-
able Susan Maze-Rothstein
’85, BCBAN’s president, the
organization sponsored this
conference for three reasons:
affirmative action is in the

Scott introduced the program
by saying, “Affirmative action
and equal employmentoppor-
tunity are this year’s wedge
issues. ‘Quota’ is used as a
euphemism for ‘unqualified.’
... Our goal here today is to
find out what has been done,

NAACP Legal Defense and
Educational Fund; Weldon H.
Latham, amember of the Small
Business Administration Na-
tional Advisory Council and a
senior partner in the Wash-
ington, DC, law firm of Shaw,
Pittman, Potts & Trowbridge;



Pluria Marshall of the National
Black Media Coalition; Wash-
ington, DC, attorney Warner
Sessions; and J. Cobbie de
Graft. Opponents of affirma-
tive action included Anita
Blair, executive vice president
and general counsel of the
Independent Women’s Fo-
rum; Robert George, a writer
for House Speaker Newt
Gingrich; Brian W. Jones,
president of the Center for
New Black Leadership; Phyllis
Berry Myers, a special assis-
tant to Congressman James
Talent of Missouriand amem-
ber of the National Advisory
Council of Project 21; and
Errol Smith, chief executive
officer of Smith Friday Enter-
prises and vice chairman of
the California Civil Rights
Initiative seeking to eliminate
affirmative action in that state.

During the discussion of
contracting, Latham stated
that “fair share procurement
practices” is a more accurate
term to use than “affirmative
action.” He noted that every
United States president since
Lyndon B. Johnson has been
committed to minority busi-
ness programs and that even
Senator Robert Dole favored
such programs until late 1994.

In contrast, Smith consid-
ered affirmative action inap-
propriate in contracting,
employment, or any other as-
pect of business. He said, “We
have engendered a generation
of African-American men and
women who honestly believe
if we don’t have certain pro-
grams, we can’t makeit. [ con-
sider that a tragedy.”

In discussing affirmative
action and education, the
United States District Court
for the Fifth Circuit decision
in Hopwood v. Texas was fresh
in panelists’ minds. Arnwine
believed that the judges ap-
plied their own ideology and
preferences in determining
that race should not be used as

a factor in higher education
admission decisions. She
noted the University of Texas’
historical discrimination

against African-Americans.
George countered by say-

ing thataffirmative action pro-

grams in education and other

2 10

areas hurt those they origi-
nally were intended to help.

He argued that minority
(continued on Page 38)

i}' fﬁ .

Elaine R. Jones, director-counsel of the NAACP Legal Defense and Educational Fund, makes a point as Warner Sessions

looks on

speaker Ralph G. Neas, Katy Neas, and Ronald A. LeGrand ’80 and (seated, from left to right) Boston College Law School
Dean Aviam Soifer, Congressman Robert C. Scott *73, and Andrea Ford Roberts '78
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Affirmative Action Conference (continued from Page 37)

groups now find themselves
competingagainst each other,
not white Americans, for jobs
and places in college classes.
He said that this was another
reason to eliminate affirma-
tive action programs.

The 84-year-old Height
addressed affirmative action
generally and in terms of
women’s progress. She said,
“Many of us are the beneficia-
ries of open doors but don’t
know how they gotopen. The
whole civil rights movement
said those who are qualified
within a group should not be
denied because they are mem-
bers of that group.”

She spoke similarly of
women, noting, “Advancing
women is not giving women
preference over men but to
give them full partnership.
Affirmative action affects only
those with enough experience
and qualifications to be in the
running.”

A

In contrast, Blair believed
affirmative action for women

is no longer necessary. She

contributions of all individuals

Pictured at the affirmative action conference with Assistant Attorney General for Civil Rights Deval L. Patrick (fourth from

Assistant Attorney General for Civil Rights Deval L. Patrick
said the success of the United States depends on the

spoke of women’s success in
the workplace and stated,
“Women'’s record of achieve-

P

left) are Boston College Law School students (from left) Julius Ford *96, Pamela Johnson *96, Debora Ferreira *96, Tanya

Greene 98, and Dinah Reese '98
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ment continues to grow. ...
The experience of women
shows that merely opening

AT T OV - 1

Former Boston College Law School Dean and United
States Congressman Robert F. Drinan, S.J. discussed
affirmative action measures worldwide

doors can accomplish a lot —
aslongas they’veliterally done
their homework. ... It is time
for women to declare victory
in affirmative action.”

The panelists’ presenta-
tions were followed by a ques-
tion-and-answer session in-
volving members of the audi-
ence. Subsequently, Massa-
chusetts State Senator Dianne
Wilkerson ’81 and Patricia
Hardiman Long ’78 offered
brief comments on affirma-
tive action.

Asthe program entered the
afternoon, Robert F. Drinan,
S.J., a former dean of Boston
College Law School and
United States Congressman
who now is a professor at the
Georgetown University Law
Center, provided a view of af-
firmative action globally. Not-
ing that affirmative action has
been standard practice in many



nations for at least 30 years
and is part of customary inter-
national law, Drinan con-
trasted this with the present
debate in the United States.
He said, “Feelings about affir-
mative action in America run
deep. Sometimes hostility to
the concept is suppressed be-
cause it is deemed to be politi-
cally incorrect. But the strong
and emotional attacks that al-
most certainly will be aired in
the next several months sug-
gest that calm and reasoned
voices will be needed.”

In a keynote address con-
cluding the conference, Assis-
tant Attorney General for Civil
Rights Deval L. Patrick sought
to offer such a voice. He de-
scribed recent discriminatory
acts experienced by African-

Americans and other minori-
ties and stated, “Reduced to
pungent but pointless
soundbites, fortified by myth

Congressman Robert C. Scott '73 of Virginia served as honorary chair of the
Black Alumni Network’s conference on affirmative action

Massachusetts State Senator Dianne Wilkerson '8 1
addressed dffirmative action in the Northeast rights advocate

|

butlittle useful data, fueled by
the politics of division, this
nation is grappling with a pro-
found question: whether its
sad legacy of exclusion and
separation, based on race, on
ethnicity, or on gender, is re-
ally behind us — and, if not,
whether we have the collective
will to do anything about it.”

He continued, “Thiscoun-
try may well be a truly color-
blind nation one day, but we
are not there yet. And our
economy — to say nothing of
the fabric of our civil society
— cannot thrive, if even sur-
vive, without the contributions
of all of us. Until that day
arrives, we must continue to
support efforts to open up our
society and ensure that @//
Americans have an equal op-
portunity to participate in it.
... And where the legacy of
discrimination deprives
women and minorities of the
chance to compete for jobs or
places in school on an equal

At age 84, Dr. Dorothy Height remains an energetic civil

basis with other Americans,
the law rightly supports those
remedies which will ensure
equal opportunity for all.
Sometimes that may mean af-
firmative action whenit’sdone
the right way: flexibly, sensi-
bly, practically, lawfully, and
without sacrificing qualifica-
tions. ... We have defined our
ideals over timewith principles
of equality, opportunity, and
fair play. For this, at theend of
the day, like it or not, we are
an inspiration to the world.
Civil rights is the struggle for
those ideals. I’s hardly about
some abstract racial spoils sys-
tem. I€'s about breaking down
artificial barriers of whatever
kind to equality, opportunity,
and fair play. It’s about assur-
ing everyone a fair chance to
perform. It’'s about redeeming
that fundamentally American
sense of hope. It’s about af-
firming our basic values and
aspirations to become a genu-
inely unified nation.” m
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Law School Black Alumni Network Issues Affirmative Action Position Statement

In conjunction with its program
on affirmative action and its
annual meeting, Boston College
Law School’s Black Alumni
Network (BCBAN) presented a
position statement on affirma-
tive action that was endorsed by
BCBAN members. This affir-
MALive Action position statement
is reprinted here.

.“..Thewholehistory of the
progress of human liberty
shows that all concessions yet
made to heragainst claims have
beenborn of earneststruggle...
If there is no struggle, there is
no progress. Those who pro-
fess to favor freedom, and yet
deprecate agitation, are men
who want crops without plow-
ing up the ground, they want
rain without thunder and
lightning. Theywantthe ocean
without the awful roar of its
many waters...”

Frederick Douglass, 1857

“I'Wlhen a

emerged from slavery, and by

man has

the aid of beneficent legisla-
tion has shaken off the insepa-
rable concomitants of that
state, there must be some stage
in the progress of his elevation
when he takes the rank of mere
citizen and ceases to be the
special favorite of the laws.”

Supreme Courr Justice
Joseph P. Bradley
Civil Rights Cases (1883)

PUBLIC PERCEPTIONS OF
DIVERSITY AND
AFFIRMATIVE ACTION

he debate over the ben-
L | efits and burdens of af-
firmative action, foreshad-
owed by the sentiments ex-
pressed above, has from the
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outset derived from incongru-
entand polar perceptions. On
one side of the debate, affir-
mative action is seen as neces-
sary, as long as certain groups
bear the consequences of past
and current discrimination. At
the opposite pole, affirmative
action is perceived as a coun-
terproductive highlight of dif-
ferences, a promoter of favor-
itism, and unnecessary in the
face of race- and gender-neu-
tral legislation and enforce-
ment.

These inconsistent percep-
tions result in an uncomfort-
able dissonance; while most
Americans support the idea of
equality, many remain op-
posed to the notion of affir-
mative action. How can our
aspiration for a society of par-
ity be reconciled with the
means to achieve these goals?
Or, in the visual words of
Frederick Douglass, when is it
worthwhile to endure the
“thunderand lightning” of re-
quiring action in return for
the nurturing “rains” of equal-
ity?
As the Black Alumni Net-
work of Boston College Law
School, we seek to contribute
our perspective to the debate
surrounding affirmative ac-
tion. We recognize that this
issue affects many, including
women of all races and other
people of color, but feel that
we can best address the experi-
ences of African-Americans.
Therefore, we limit our dis-
cussion to the impact of dis-
crimination and affirmative
action on individuals of our
race.

DEFINING AFFIRMATIVE
ACTION
A tits core, affirmative ac-
tion is a fundamental

commitment to open the av-
enues of opportunity to all
Americans. [tisacommitment
to take affirmative steps to
combat the effects of past and
current discrimination, based
upon race, still prevalent in
oursociety. Affirmative action
embodies the American moral
commitment to breathe life
into the constitutional prom-

=

educational institutions.

In Regents of Univ. of Ca. v.
Bakke, 438 U.S. 265 (1978),
the United States Supreme
Court struck down a practice
of retaining a specific number
of school seats for designated
minorities. The Court ac-
knowledged that institutions
of higher learning could strive
to attain a diverse student

1

How can our aspiration

for a society of parity

be reconciled with the means

to achieve these goals?

L

ise oflife, liberty, and the pur-
suit of happiness.

The exercise of these fun-
damental constitutional rights
is only possible when there is
an equal opportunity to access
education, housing, and em-
ployment. With a moral com-
mitment under our con-
stitution, the question then
becomes — How does society
meet its moral obligations?

CURRENT STATE OF LAW
REGARDING AFFIRMATIVE
ACTION IN PUBLIC
HIGHER EDUCATION

‘v oluntary affirmative ac-
~ ' ldon in public higher
education permits race- and
gender-conscious admissions
decisions, but these generally
are subject to strict scrutiny
and must be tailored narrowly
to serve a compelling state in-
terest. In recent years, several
prominent cases have ad-
dressed the question of affir-
mative action in admission to

=

body, but it found that reserv-
ingadmission slots for minori-
ties was not a necessary or
appropriate means to achieve
that goal. Writing for the ma-
jority, Justice Powell held that
abetter remedy would involve
aflexible program that treated
eachapplicantasan individual.

Under the Bakke case, an
educational institution serves
a compelling state interest
when it adopts a voluntary
affirmative action program
intended to ameliorate the ef-
fects of past discrimination by
a state government or others
within the relevant jurisdic-
tion. Insticutions may be
deemed to advance the com-
pelling state interest in elimi-
nating the effects of past
discrimination even withouta
court finding of discrimina-
tion, but they must be able to
demonstrate that a “strong
basis in evidence” exists for
concluding that remedial ac-
tion is necessary. In United
States v. Fordice, 112 S. Ct.
2727 (1992), the Court held



that states have an affirmative
obligation to eliminate all ves-
tiges of a previously segregated
highereducation system. That
obligation is not satisfied
merely by adopting race-neu-
tral policies.

Onceauniversity has dem-
onstrated a basis in evidence
that continuing effects of dis-
crimination exist, it also must
show thata particular affirma-
tiveaction program is narrowly
tailored to remedy those ef-
fects. The Fordice hurdle
proved too high for the Mary-
land university system in
Podberesky v. Kirwan, 38 F.3d
147 (4th  Cir.  1994)
(Podberesky I1). In Podberesky,
race-restricted scholarships
were ruled unconstitutional,
even though the university had
determined the scholarships
were necessary to Overcome
the lingering effects of the pre-
viously segregated Maryland
higher education system. New
uncertainties regarding the fu-
ture of formalized affirmative
action programs have emerged
following a decision in
Hopwoodv. State of Texas, WL
120235 (5th Cir. 1996), in
which the court ruled that the
University of Texas School of
Law could not give preference
to African-American or His-
panicapplicants foradmission
as part of a strategy to increase
racial diversity.

OBJECTIONS TO
AFFIRMATIVE ACTION

‘ M ‘any detractors of affir-

mative action object to

its focus on race and gender.
They propose revised formu-
lations based on economic
need. This concept would
recalibrate the term “disadvan-
taged” to include poor whites,
but would largely phase out
efforts to rectify the disparate
effects of past discrimination.

Redefining who will benefit

from affirmative action pro-
grams, however, would not
alleviate the underutilization
and under-representation of
African-Americansin both the
professions and the trades.

Those who attack affirma-
tive action say it leads to lower
standards and that its benefi-
ciaries are less deserving than
those whose achievements are
seen as based solely on merit.
Yet the appropriate definition
of merit remains unclear.
Merit cannot be reduced to a
test score or similar standard
until the following question is
considered: How rational, ar-
bitrary, orinclusive is the mea-
surement device? If merirt is
defined only by those qualifi-
cations desirable to accomplish
a given job, close analysis re-
veals that lack of merit typi-
cally has been alleged when
comparisons were made be-
tween truly qualified individu-
als rather than between the
qualified and unqualified.
Therefore, qualities other than
actual merit must be factors in
these allegations.

Affirmative action also is
blamed for impairing the self-
esteem of its beneficiaries.
Critics say women and mi-
norities who have attained
their position through merit,
notaffirmativeaction, arestig-
matized by their colleaguesand
future employers as less quali-
fied. Affirmative action may
be a grossly imperfect indica-
tor of self-esteem, but con-
sider: What is the level of
self-esteem of those who are
routinely denied opportunity
and access?

THUNDER, LIGHTNING,...
AND RAIN: OUR
EXPERIENCE AT BOSTON
COLLEGE LAW SCHOOL

B oston College Law
School has employed a
multi-layered approach to af-

firmative action that we con-
sider highly effective. The ap-
proach is based in the Law
School’s commitment to aca-
demic excellence; an environ-
mentofinclusiveness, support,
and collegiality; and a desire
to interweave these ideas into
every aspect of its education.
The approach is multi-layered
because it extends beyond sim-

ply admitting African-Ameri-

=

has established an orientation
program for prospective mi-
nority law students, created a
bar examination preparatory
course for minority students,
developed awards honoring
achievement and service, in-
troduced a legal journal fo-
cused on third-world and
minority issues, and founded
an initiative that will provide
financial support.

-

Those who attack affirmative action

say it leads to lower standards and

that its beneficiaries are less deserving

than those whose achievements are

seen as based solely on merit. Yet

the appropriate definition of merit

remains unclear.

L

can students to welcoming
these students as part of the
Law School community, valu-
ing their perspectives, encour-
aging cultural exchanges, and
recognizing their contribu-
tions and service. The Black
Alumni Network is an out-
growth of this multi-layered
approach: we felt so much a
part of Boston College Law
School as students that we
wanted to create a mechanism
to perpetuate our participa-
tion and presence in the
school’s life as graduates.
Boston College Law School
has recognized for many years
thataggressively recruiting and
admitting African-American
students isimportant, but that
it is only a starting point in
ensuring that these students
will become lawyers and suc-
ceed in their chosen profes-
sion. Working with its
African-American students
and alumni, the Law School

_

The level of Boston Col-
lege Law School’s commit-
ment is revealed in a single
statistic: prior to 1968, when
administrators decided to
make their school truly an in-
stitution forall and began tak-
ing steps to accomplish this
goal, the Law School had
graduated only five African-
Americans. In contrast, by
1995 there were more than
300 African-American gradu-
ates of Boston College Law
School. That statistic reflects
the Law School’s awareness
that the “shortage” of quali-
fied African-American appli-
cants was more accurately a
shortage of opportunities to
pursue a legal education.

For the past decade, the
Black Alumni Network has
worked in partnership with
administrators to ensure that
inclusiveness, excellence, and
strength through diversity re-

(continued on Page 42)
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Travels Take Law School to Alumni, Chapters From Coast to Coast

T ' his spring, Boston Col-

lege Law School faculty
and staff were in touch with
alumni from Boston and
Springfield, Massachusetts, to
Los Angeles, California.

On April 2, graduates and
prospective law students gath-
ered at the Washington, DC,
office of Howrey & Simon for
a reception hosted by the re-
gional alumni chapter’s presi-
dent, Edward P. Henneberry
’70. More than 50 alumni were
present to respond to ques-
tions posed by admitted ap-
plicants and to recognize their
colleagues who are members
of the judiciary. Those hon-

ored and in attendance were

the Honorable Bruce Segal
’63, Ellen S. Huvelle’75, and
Robert J. Robertory "61.

On April 15, an event
joining alumni and prospec-
tive students was held in the
Los Angeles office of Howrey
& Simon. The site was made
possible by firm partner and
Southern California alumni
chapter president Richard T.
Colman ’62. Guests were wel-
comed by chapter treasurer
Edith N. Dinneen ’73. They
also heard from Associate Pro-
fessor Alfred C. Yen, who up-
dated them regarding recent
Boston College Law School
activities and gave a presenta-
tion on regulating the Internet.

May brought the Law
School to western Massachu-
setts, where graduatesattended
a reception and a program co-
sponsored by the Law School,
the Massachusetts Bar Associa-
tion’s Access to Justice Sec-
tionand Individual Rightsand
Responsibilities Section, and
the Women’s Bar Association
of Massachusetts. Held at the
Law Offices of Egan, Flanagan
& Cohen in Springfield, the
program was titled “Gender
Bias in the Courtroom and
the Litigation Process: A State/
Federal Forum.” Dean Aviam
Soifer was among the speak-
ers, who also included the
Honorable Michael A. Ponsor

of the United States District
Court; the Honorable Mary-
Lou Rup of the Massachusetts
Superior Court; Springfield
attorney Nancy Frankel
Pelletier; and Diane H. Esser
of the Greenfield, Massachu-
setts, law firm of Esser, Singer,
Eisenberg & Wainstein.
Philadelphia alumni re-
ceived a Law School visit in
May as well, with Soifer trav-
eling there for a reception at
the Racquet Club on May 16.
Boston-area alumni also
had opportunities to interact
with former classmates and
members of the Law School
community. On April 17,
more than 50 graduates at-

Black Alumni Network Position Statement (continued from Page 41)

main core values of the Law
School. In turn, students and
graduates have enhanced the le-
gal profession and their larger
communities by extending these
values beyond the campus.
Dean Aviam Soifer ex-
pressed Boston College Law
School’s values and the value
of celebrating difference in a
recent message to all alumni.
Hewrote: “Weare proud to be
part of the Jesuit mission of
educating menand women for
others. We repeatedly demon-
strate widespread care for the
dignity of each individual; a
shared awareness of the im-
portant congruence of theory
and practice in law and life;
and constant concern about
the search for justice that
stretches beyond individual
success. We intend to gradu-
ate people who do not bifur-
cate self and others, past and
future, what one can do from
what one ought to do. Our
strong moral codes instruct us
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— even compel us — to rec-
ognize the needs of others both
ineveryday lifeand in thekind
of professionals we seck to
become.

In an indifferent world, we
still celebrate difference. The
prevailing spirit at Boston
College Law School recog-
nizes that each and all of us
are enriched by reaching
across barriers. Our individual
and group distinctions inter-
twine and constitute a note-
worthy, sturdier fabric.”

WHY AFFIRMATIVE ACTION
IS STILL NECESSARY

@ acial discrimination still
exists, causing African-
Americans and other minori-
ties ultimately to lag behind in
terms of economic status.
Until this race-imposed lag is
eliminated, affirmative acts to

undo the effects of past and
present discrimination will

remain necessary. There are
continued limits to accessing
opportunities, and most in-
dustries still cannot boast of a
racial mix even approximately
proportional to the total popu-
lation. While statistical under-
representation is not equiva-
lentto discrimination, it points
to likely areas of continued
discrimination. A preferred
place in the corporate world
remains reserved for those who
look like traditional corporate
leaders. In contrast, African-
Americans toil under a 400-
year-old legacy of racial preju-
diceand discrimination which
has not been overcome by only
30 years of affirmative action.
Calls for a “color-blind” soci-
ety and race-neutral enforce-
mentof the laws miss the point;
even if racism could be elimi-
nated overnight, African-
Americans still would suffer
the effects of generations of
inadequate schoolsand dimin-
ished employment opportu-

nities, which perpetuate com-
petitive disadvantages.

Thus, the continuing ef-
fects of historicdiscrimination,
bolstered by current discrimi-
nation, make affirmative ac-
tion in some form necessary to
overcome the under-represen-
tation of African-Americansin
numerous endeavors.

Racial discrimination is a
problem of multiple causes,
and its elimination requires
multiple remedies. Therefore,
we do not prescribe a specific
solution. We do, however,
suggest that Boston College
Law School’s approach can
serve as a model for other in-
stitutions groping for ways to
address discrimination and
affirmative action in today’s
society. Though Boston Col-
lege Law School cannot be
viewed as offering a “magic for-
mula,” we believe its successful
implementation of a multi-
faceted, creative approach
may be useful to others. m



